CHUIGAH ALAKA R
| BLA 95-485 Deci ded August 27, 1999
Appeal froma decision of the Aaska Sate Gfice, Bureau of Land

Minagenent, approving in part and rejecting in part Native historica place
sel ection application AA 11043

Afirned.

1 A aska Native Qains Sttlenent Act: Qonveyances:
CGnetery Stes and Hstorical H aces

B.Mproperly rejects that part of a Native

hi storical place selection application filed
pursuant to section 14(h)(1) of the A aska Native
Qains Settlenent Act, as anended, 43 USC 8§
1613(h) (1) (1994), and 43 CF. R Subpart 2653,
where the applicant fails to establish, by a
preponder ance of the evidence, that the rejected
portion of the site applied for is the situs of
sustai ned historical Native activity or that it
otherwse qualifies as an historica place under
the statute and regul ati ons.

APPEARANCES  Beth Phillips, Bsg., Anchorage, A aska, and Zethina L.
Loudon, Esg., Chugach A aska Gorporation, Anchorage, A aska, for appel | ant;
Dennis J. Hopewel |, Esq., Gfice of the Regional Solicitor, US Departnent
of the Interior, Anchorage, A aska, for the Bureau of Land Mwnagenent and
the Bureau of Indian Affairs.

(AN ON By ADM N STRATI \VE JUDE THRY

The Chugach A aska Qorporation (Chugach or appel lant), a Native
regional corporation, has appeal ed froman April 18, 1995, decision of the
Aaska Sate Gfice, Bureau of Land Minagenent (BLM, rejecting 65 acres of
its Native historical place selection application AA11043 for an 80-acre
historical site, filed pursuant to section 14(h)(1) of the A aska Native
Qains Settlenent Act (ANCSA), as anended, 43 US C 8§ 1613(h)(1) (1994)
and its inplenenting regul ations, 43 CF R Subpart 2653. The Board
granted Appel lant’s Retition for Say on July 10, 1995.
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The approved site, known as the Pal utat CGave (cave site), is |ocated
on Schrader Island approxinately 52 miles northeast of Wittier, Aaska, in
the Chugach National Forest wthin Rrince WiliamSound. The anended site
appl i cation contai ned 80 acres of land, but the approved site included only
a 15-acre area which was surveyed by B.Mand i s described as the NE/NWA
sec. 13, T. 10N, R 12 E, Seward Mridian, Aaska Appellant’s appeal
contests the denial of the renainder of Schrader |sland and the snal |
islands to the south of Schrader |sland.

Regulation 43 CFE R 8 2653.5(f) required that Chugach's application
include a statenent "describing the events that took place and the
qualities of the site fromwhich it derives its particul ar val ue and
significance as a[n] historical place." Inits Decenber 18, 1975,
application (1975 Application), which included only the cave site and not
the whol e i sl and, Ghugach nade only a general statenent of the area’ s
presuned historical inportance. The application stated, in pertinent part:

Traditional native stories, historical exploration
records and vill age renains of presently unknown cul tural
si gni fi cance shoul d provide data on area cul tural sequences.

Architectural variations of shelter types, naterial
cutural renains and traditional historic data shoul d be
provi ded t hrough archaeol ogi cal survey, site excavation and
collection of traditional histories.

Establ i shnent of nore refined A askan and I nternational
hi stori c and archaeol ogi cal sequences shoul d resul t through
definition of pre-historic and post-historic cultural sequences
of the area and their rel ati onship to adjacent cul tures.

(1975 Application at 3.) n April 19, 1978, the Chief, Branch of Lands and
Mneral s Qperations, Aaska Sate Gfice, BLM advised Ghugach that its
description of the Palutat Gave site was inadequate and that it nust
include a statenent describing the events that took place and the qualities
of the site fromwhich it derives its particular val ue and significance as
a historica placee (Ex. Ato Satenent of Reasons (SR at 32.)

Appel | ant subsequent |y provi ded the fol | owng description of the
significance of the cave site, in pertinent part:

The Dani sh- Anerican expedition of 1933 visited this site
and reported significant finds that coul d advance the
understandi ng of the Chugach culture. Awall of rock which
over hangs to formthe cave or rock shelter runs north and
south and is about 100 feet long. De Laguna stated that before
bei ng pl undered Pal utat CGave nust have been one of the great est
archaeol ogi cal treasures of southcentral Aaska. (Chugach
Prehistory, by Frederica de Laguna, page 55).
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According to Professor Meany there were at | east 23
burial s in the cave and de Laguna’ s infornant nentioned that 6
additional nunmes were taken to Valdez. Ms. Martin Anderson
who lived in Sheep Bay said that the cave once contai ned nany
seated nunmies wapped in sea otter skins wth their paddl es
beside them The full nane of the place is Palutat nilinuag,
neani ng “the hidden people in a cave’. Mkari Chimvitzki sad
there were 6 nunmies of nen dressed in arnor and ground hog
skins. Sonme wore nasks representi ng hunan faces.

(Ex. Ato SRat 35.)

h Septenber 25, 1980, BLMadvi sed ANCSA Applicants, incl udi ng
Chugach, that certain of the requested historical or burial sites had
discrepancies in site locations and that they had 60 days to correct the
applications. (Ex. Ato SIRat 38.) n Novenber 17, 1980, appellant filed
an anended application for the Palutat Gave site in which the new | egal
description that was provided, instead of nerely naki ng corrections,
increased the acreage requested to now enconpass all of Shrader Island. A
further anendnent, dated Mwrch 13, 1986, filed wth BLMon Mirch 25, 1986,
expanded the application once again to include snal | islands i mediately
south of Schrader Island. Neither of these anendnents contai ned i nfornation
that established wth particularity the val ue and significance of the
additional acreage as historical sites or showed themto have been the | ocus
of sustained historical Native activity.

(h Mrch 18, 1981, the National Park Service (NS submtted to the
Bureau of Indian Afifairs (BA its findings on the Palutat Gave site, only
reporting on the cave site itself and not the entire island. A hand-witten
note inthe report file queries whether the nunber of artifacts found in the
cave varranted expansion of the sitetothe entire island.  The boundary
justification wthin the findings, however, states that “[t] he defined
boundaries of the site contain all known cultural features, use area, and a
buffer zone to naintain visual integrity.” (Ex. Ato SIRat 54.) O Aril
6, 1981, Linda Md ock, NS Anthropol ogist, prepared a draft National
Hstoric Haces Inventory in wiich all of Shrader 1sland was i ncl uded.

(Ex. Bto SR Item#10 at 2.) There is no evidence in the case file that
this was acted upon.

n Jure 18, 1981, B A approved the “Report of Investigation for
Palutat Gave,” which included investigative findings fromthe BA ACA
Gfice. hJuly 15, 1981, the BA Qains BExamner Gficer recoomended t hat
B Aissue a Gertificate of Higibility for the PAlutat CGave site as an
historical site. By letter dated Qctober 19, 1981, the Forest Service, US
Departnent of Agriculture, notified BBAof its concurrence wth the report.
On Novenier 24, 1981, the BBA Area Orector issued a Gertificate of
Highility to Gugach for the Pllutat CGave site as a cenetery site. The
certified cenetery site contained 3.3 acres.
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However, BIA undertook a further investigation and on March 9, 1992,
the Drector, BA ANCSA Ofice, approved the conpl eted report of the Pal utat
Gave application (1992 Report). Inthe 1992 Report, the issue of the size
of the site’s boundary i s addressed directly:

A point of beginning was established in 1980, but a
standard boundary survey was not conducted. Instead, the field
plans were to include the entire island as a parcel. During
post-field drafting of the BA ANCSA site report, it was deci ded
that a boundary around the entire island could not be justified
because no evi dence was presented that cultural renains were
present anywhere but inside the rock-shelter. Subsequently, a
boundary enpl oyi ng a noderatel y narrow buffer zone around the
rock-shel ter was establ i shed on paper.

(1992 Report at 11.) The 1992 Report al so expl ai ned that when the cave site
was recorded in 1980, a slight plotting error was nade. \WWen the boundari es
were adjusted in 1991 and the site was increased froma 3. 3-acre cenetery
site to a 15-acre historical place and cenetery site, a naxi numbuffer zone
of 100 neters around the rock-shelter was added as was the conti guous beach
area likely to contain additional cultural renains. The plotting error was
corrected as vell. See 1992 Report at 12, 13.

Inits SR appel lant contends, in pertinent part:

The vol umnous anount of artifacts collected fromboth de
Laguna’s and the BA s visit to the site, the observations of
additional caves around the island, oral testinony by a Chugach
elder of aburia sitein section 13 and 14 on a snal | island
south of Schrader |sland, coupled wth the extrene religious and
cultural inportance of the site, strongly indicates island wde
occupation, and not occupati on confined to 15 acres.

Mre inportantly, Ted Chimvitsky, a Ghugach Native el der,
reported that burial caves were found on the other side of the
island. He reported that on a snall island a few hundred feet
south of the site was a place called Gktaarwik in Autiiq
whi ch neans “a place for trying to beat[.]” See Exhibit E page
2. h Mrch 9, 1992 [sic], Ghugach anended its application a
second tine to include the islands M. Chi mvitsky spoke about,
insection 13 and 14. The B A expanded the site boundaries to
15 acres on Mrch 9, 1992, Then, on April 18, 1995 B.Mi ssued
a Decision which rejected all of the sel ection except for 15
acr es.

* * * * * * *

Palutat is an archaeol ogical site of extrene cultural and
hi storical significance to the Chugach peopl e. The evi dence of
cutural and religious activities at Schrader 1sland has been
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consi stently acknow edged by professionals in the field, fromde
Laguna in the 1930's to B A (PJ archaeol ogi sts, Brad Lew s,

Li nda Medl ock, and Fon Kent in the 1980 s and 1990's. The
island provides adirect link tothe cultural heritage [of] the
Chugach people.  Qur subsequent field investigations and oral

hi story accounts strongly indicate that the island was used in
its entirety by the Ghugach people. The approved conveyance of
15 acres has yielded far in excess of 300 artifacts significant
toreligious and cultural activities of the Chugach Eski no

Peopl e.

(SRat 6-7.)

Intheir Answer, B Aand BLMargue that Chugach has failed to show by
a preponderance of the evidence, that the 65 acres rejected by BLMneet the
regul atory criteria as an historical place or that Chugach has shown t hat
the entire island experienced sustai ned historical Native activity. They
state that followng CGhugach's filing of its SOR B A asked for and recei ved
a 6-nonth extension of tine so that it could further consider and
investigate the Palutat CGave site. (Answer at 8.) They explainthat BA
contracted wth Northern Land Wse Research, Inc. (NNUR, for a cultural
resource survey of the Palutat CGave area and Schrader |1sland to deternine
whether any cultural nateria existed outside the 15-acre boundary of the
site and whether the existing boundary adequately protected the integrity of
the archaeol ogical site. Id. The followng results, conclusions and
recormendat i ons of the Novenier 1995 NLLR Report (1995 Report) are rel evant:

RESLLTS

A thorough systematic survey of the [ Schrader] island was
conduct ed focusi ng on rock overhangs and accessi bl e backshor e
areas. No surface expressions indicating buried cul tural
resources (e.g. housepits, cache pits, or erodi ng nmdden
deposits) were noted. Ve enpl oyed soil probes in backshore
areas accessi ble fromthe water in order to definitively
identify buried cultural resources, however, no evidence of such
deposits were noted. A shovel test was conducted in the only
flat, well drained area which was present on the island, but we
encountered only cultural ly sterile deposits. Ve careful ly
inspected and probed al | rock overhangs for the presence of
surface and subsurface cultural naterials, however, we did not
find any additional renains.

W found, but did not collect, anisolated artifact (a
greenstone adze blank) inthe intertidal zone on the northwest
end of theisland. V& tested the upland areas adjacent to the
find using soil probes and one test pit, but found only
cuturally sterile deposits. Ve al so found a boul der in the
intertidal zone which appeared to have been
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cuturally altered. The boul der exhibits two donut - shaped narks
whi ch appear to be nan-nade, but we coul d find no evi dence of
pecki ng since the indentations are covered wth barnacles. V¢
phot ogr aphed and noted the | ocation of these finds.

V¢ rel ocated the pernanent BLMsurvey datumnarker wth
ANCIA site tag and affixed its position wth a G obal
Positioning Survey instrunent (GS). No additional cul tural
resources were identified adjacent to or inthe buffer area
around the site. A though steep upl ands prevented access to
corners 2 and 3, we thoroughly surveyed the areas adj acent to
corners 1 and 4. V¢ were able to survey the upl and areas
adj acent to corners 2 and 3 fromnore accessi bl e | ocati ons on
the west and north sides of the island. In the opinion of N.LR
the boundary established by BBAis adequate to provide a buffer
around the SEW048 site.

CONILE ONs AND RECOMMENDATI ONS

Ve did not findany significant cultural nateria on
Schrader |sland outsi de the boundary of the existing 14(h)(1)
sel ection BLMIAA-11043. Ve therefore concl ude that evi dence of
i ntensi ve hunan use of Schrader |sland appears to be restricted
tothe Palutat site. Wth the exception of a piece of possible
rock art and an unfini shed greenstone adze fromthe beach, no
other indications of (presunably) pre-contact use were evident.
Afewisolated scarred trees and cut stunps were the only
indications of tinber resource use ontheisland. It is
entirely possible that, given the proximty to | arge gl aciers,
this island was not in an attractive or productive envi ronnent
until after full glacial retreat. nsidering the topography of
Shrader Island, and i ndeed Véstern Prince WIliamSound in
general, rockshelters |ike SEW048 have been anong the few | evel
and dry places to live. Archaeol ogists, geol ogists, and ot her
Quaternary scientists are just beginning to understand the
inplications of pal ecenvironnental change and tectoni ¢ shoreline
nodi fication on past land use and on site preservation. As
environnental studi es advance, or as nore extensive, systematic
siteinventory is conducted inthe region, we wll be nore able
to adequat el y assess the significance of single sites |ike
Palutat inaregional context. Inthe neantine, the site’s
exceptional and endearing inportance as a synibol of Chugach
pride and cultural heritage cannot be underesti nat ed.

I'n our opinion the existing 14(h)(1) sel ection boundaries

adequatel y protect the integrity of archaeol ogical site SEW048.
By this we nean that the site falls entirely wthin the
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sel ection boundaries, and there is an adequate buffer around the
site to enconpass any as yet undi scovered cultural naterial to
the north, wthin the rockshelter.

(1995 Report at 9-10.)

B.Mand B Aurge that the evidence in support of the decision to limt
the siteto 15 acres is buttressed by a BAfield investigation and the 1995
N.LR study. (Answer at 19.) Ghugach, they claim has provided no solid
evi dence of any sort in support of its clamthat all of Schrader |sland
shoul d be included as the Palutat Gave site or that qualifying historical
activities or Native burias occurred on snal | er islands south of Schrader
Island. Id.

[1] Section 14(h)(1) of ANCSA authorizes the Secretary of the
Interior to "wthdrawand convey to [a Native] Regional Qorporation fee
titletoexisting* * * historical places.” 43 USC § 1613(h)(1) (1994).
| npl enenting regul ations define an historical place as

a distinguishabl e tract of land or area upon whi ch occurred a
significant Native historical event, whichis inportantly
associated wth Native historical or cultural events or persons,
or whi ch was subject to sustained historical Native activity,
but sustained Native historical activity shall not include
hunting, fishing, berry-picking, wood gathering, or rei ndeer
industry. However, such uses nay be considered in the

eval uation of the sustained Native historical activity
associated wth the tract or area

43 CER 8 2653.0-5(b). Further, regulations provide that in determning
the eligbility of asite as an historica place,

the quality of significance in Native history or culture shall
be considered to be present in places that possess integrity of
| ocation, design, setting, naterials, workmanship, feeling and
associ ation, and:

(1) That are associated wth events that have
nade a significant contribution to the history of
A askan Indians, Eskinos or Aeuts, or

(2) That are associated wth the |ives of
persons significant in the past of A askan Ind ans,
Eskinos or Aleuts, or

(3) That possess out standi ng and denonst rabl y
enduring syntolic val ue in the traditions and
cultural beliefs and practices of A askan | ndians,
Eskinos or Aeuts, or
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(4) That enbody the distinctive characteristics
of atype, period, or nethod of construction, or
that represent the work of a naster, or that possess
high artistic val ues, or

(5 That have yielded, or are denonstrably
likely toyield infornation inportant in prehistory
or history.

43 CF.R § 2653.5(d).

Inits decision, BLMfound that the acreage requested beyond the 15
acre cave site did not qualify as an historical site. Wile Chugach argues
that the one island south of Schrader Island was the site of a burial cave,
and that burial caves were found on the opposite side of Schrader |sland
fromthe Palutat Gave site, BBA s investigation and the 1992 Report found no
evi dence to support these clains. Mreover, appel lant never has identified
the island to the south of Schrader Island wth the alleged buria cave.
Therefore, the remaining issue inthis appeal is whether the entire site
clamqualifies as an historical place because it was the situs of sustai ned
historical Native activity. For the reasons set forth bel ow we conclude it
does not .

Chugach nust prove, by a preponderance of the evidence, that the site
qualifies under section 14(h)(1) of ANCSA and 43 CF. R Subpart 2653, as a
situs of sustained historical activity by Aaska Natives. See Chugach
Aaska Grp., 142 IBLA 387, 391 (1998). (pjects found at the site nust
denonstrate the existence of a particular Native historical endeavor of
cultural significance associated wth the site. Chugach Alaska Grp., 142
IBLAat 391. Aso, the additional 65 acres requested nust be judged on its
own nerits; it cannot qualify as an historical site based on the historical
nerits of the Palutat Gave unless linked to the activities of the cave.
Gwgach A aska Gorp., 142 |BLA at 390.

Sustained historical Native activity in other areas of Shrader |sland
beyond the area of Palutat Gave is not established by evidence that past
inhabi tants of the Native villages of Rince WIIiamSound used the Pal ut at
CQave as a burial site.  Nor is it established by the seasonal presence of
area natives for hunting, fishing, or berry picking, whichis expressly
excluded under 43 CF. R 8§ 2653.0-5(b). There is sinply no substanti al
evi dence that sustained historical Native activity occurred on Schrader
Island in areas beyond the approved 15-acre Palutat Gave site. See Chugach
Aaska Grp., 142 IBLAat 390. The two possible artifacts found on Schrader
Island outside the cave site were both found in the intertidal area, where
they coul d easily have been noved by the forces of nature. No evi dence of
other cultural finds resulted fromthe soil probes conducted near these
| ocations and upl and of these | ocations.

W also find that the renaining cla ned 65 acres do not neet any of

the criteria set forth at 43 CE R 8§ 2653.5(d). The fact that the cave
site exenplifies avital part of traditional Native culture in the
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area does not denonstrate that the renai nder of Schrader Island or the
islands to the south are "associated wth events that have nade a
significant contribution to the history of Aaskan [Natives]." See 43
CFR 82653.5(d)(1). Nor are we persuaded that the renai ning 65 acres
have "out standi ng and denonstrably enduring syniol i ¢ val ue" under 43 CE. R
§ 2653.5(d)(3).

Inits April 1995 decision, BLMdid not specifically discuss Chugach's
evi dence or the B A anal ysis and recormendation. However, it is clear that
such evi dence and such reconmendati on were consi dered by BBM M eover,
after considering the assertions nade by appellant inits SIR BA
commissioned NLLR to take one final |ook at Schrader Island. This review
only confirned B A's earlier recoomendati on acted upon by BLMin the April
18, 1995, decision. See 1995 Report at 9-10.

Nor are we convi nced that the evidence in support of BLMs April 18,
1995, determnation is inconclusive, thus requiring that we renand the case
for further investigation and consideration, as requested by appel | ant.
(Reply at 7, citing Scal aska Gorp., 126 I BLA 383, 393 (1993).) FRather, the
record substantiates B.Ms finding that the excluded 65 acres do not support
a determnation of sustained historical Native activity.

Thus, we find that Chugach has failed to show by a preponderance of
the evidence, that the excluded 65 acres constitute a valid historical site
or were the situs of any sustained historical Aaska Native activity, and
concl ude that BLMs rejection of 65 acres of Chugach's Native historical
pl ace sel ection applicati on AA 11043 was pr oper.

To the extent Chugach has rai sed argunents whi ch we have not
specifical |y addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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